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r 39leaaaf atrvi uT Name & Address of the Appellant/ Respondent
Kamal Freight Pvt. Ltd.

Ahmedabad

al{ anf@a zg 3r#ta mar a riats 3fj'1'lcf aar ? it a z 3er uf znfenff <Rln! lTs! "ffari:r 3T~ <ITT
3r8lea zur gtrur areWr a var &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'+fffif mc!5"R ,cpf :fRTa-TOT 3TJc!cR
Revision app'lication to Government of India :

0
( 1) tr suer zgca srfefzm, 1994 <Bl" 'c!RT 3lcTT'f .fRr <Rln! lTs! mm+cal aR i qar arr <ITT '31=1-'c!RT m >I~~a siafa gtru am4aa aft fa, rd var, 4a +inrrza, tu fm, a)ft if5re, flaaq +a,i mi, { fact
: 110001 <ITT <Bl" vfAT ~ I
(i) A revision application lies to the Under Secretary, to the Goyt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) . zrf m t gtfmaca hf zrfau f94 usrm znr 3rralaat fa#t rwsrm a qrarrearma ua s mf ii, q fast rwsrr at qwgr ii ark az Rh#t arm i a fa#t quern i 'ITT -i:nc;r <Bl" >l1<Pm m
r g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In 'case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) +rd # are fhft rg ua RufRa ma u zn a Raffvt i suzr zca a m u qra •
~ cfi mic cfi 1=ffl'@ if "G'ff 'lfficl cfi <fJ5'< fa4l r; ar gar Ruff ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<T) ff zre prqr fag fr rd cfi <fJ5'< (~ m~ cITT) Rllfu fcnm <Tm ,=rrc;r "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty.

3if Gura #ln yea # ':fTill'1 fg uit spt #fez mr1 6l T{& sit ha ore uit gr err vi
frn:r:r gafa nzgr, srfta &RT i:rrfur cIT x=r=flT 4'f m qfcf if fa tfefrm (i.2) 1998 tITTT 109. &RT
fgaa Rag Tg "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and. such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4ha sna gen (or@ta) Rzmrat, 2oo1 cfi frn:r:r 9 k siaf [ff{e Tua ir zg-s i t ,fit ,
)fa 3rat # uR 3net )fa Reif aa mft p-3rt vi 3r#ta am?gr # i-ah #fji a rrr
5fr 3maaa fhzn Grat a1f?gtsrel arar g. pl qzasRf a siafa arr 3sz feufRa #l # 4Tara
cfi ~ cfi m~ ir3ITT-6 'cflC1R cBT >ffu 'lfr "ITT.fr ~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 month's from the date on which
the order sought to be appealed against is communicated and shall be accompanied _by
two copies each of the 010 and Order-In-Appeal. It should also be accompanic:d by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf 3maa # rr ugi icaaz Va car qa aa "ITT 'ctT ffl 200 /- i:ffm ':fTill'1 cBT ~
3ITT usj ica zm gs ara a unar st cTT 1 ooo /- cB'r i:ffm ':fTill', cBT ~ I
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.

\ ... ;.

fir zycan, €tz ua rca vi hara arfi#tu urn@raw a uf 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta sq zca rf@fr, 1944 #t err 35-at/3s-z # siaifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) Gaffer 4Roa 2 (4)a i a;3f 3rarat dl 3r@ta , r@tat # ma i fhar yea, #rzr
Gali yes gi hara r@la nrznf@ran (fRrec) #) 4fr 2ft1 8feat, 1snarl i it-20,
##ca Rua rue, av +T, 3I#ala4Ta-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zfe za am2r i a{p mgii arhrer at r@aq sir a frg# qrar slat
a fan tar ag za qzr ha g; gt f far utmrfa a fu zqenfenf 3rfkla
-nTf@raUr pt ga 3r9la u a4ta var at ga 3ma4aa [au urar &al

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, 1s
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urnrazu zyca 3rf@/Ru 197o zrm igi1fer #h 3r4Pi--1 siaifa feifRa fag 314 sa re<a ur
qG r?gr zaenRe,Ra fufu qf@rant am?r j ,@t #t ga #R u ..so h m 1raru ye#

feasa zn a1Reg1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gait ii@ raj at iawa are Rll1TT a 3it ft en 3naff fan Grat ? i v#la zyce,
ta snra yes vi hara ar9tr nrzaf@raw (#ruff@f) I, 1982 if Rf%c=r t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft grn, a4a Garza zyca vi hara ar9Ru <zmrnf@raswr (frec), a 4Ra or@it a m i
a4car #iar (Demand) g s (Penalty) nI 1o% qa sran al 3#f@art. ? tgraif , 3r@arr q45 1_0

cRl$'~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the rinance f\ct,

1994)

l2ha 3qz area 3il taraa 3irda, anf@a zhr "aaar &r ;i:ii'aT"(Du ty Demanded) -
.:,

(i) (section) us 1up hrzafeifr «fr;
(ii) fr araaradhe#r@r;
(iii) adz#fez ferratafer 6 aazr2r ff@r.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the 'pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance ·Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

err 3?gr a uf 3ft qf@awra mar szi ares 3rrar rca a av Raatfa gtzr fas ar ares h

10% grater ail rgi #a au faatfa t aa au a 1097a1arc u Rt r aa#k &I
.:, .:,

. In .view of above, an appeal against this order shall lie before the Tribuna
10% of the duty demanded where duty or duty and penalty are in dispute, a
penalty alone is in dispute." iIf
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ORDER IN APPEAL

This appeal has been filed by Mis. Kamal Freight Private Limited, Nr. Jetalpur

Seva Sahakari Mandali, HP Petrol Pump, Jetalpur, Dist. Ahmedabad - 382 426 [for short 

'appellant'] against OIO No. MP/13/AC/Div IV/2017-18 dated 26.2.2018 passed by the Assistant

Commissioner, CGST, Division IV, Ahmedabad-South Commissionerate [for short- 'adjudicating

authority'].

2. Briefly, the facts are that during the course of detailed manual scrutiny of the

returns filed by the appellant, along with the Profit and Loss account for the year 2014-15, it was

observed that the appellant had shown reimbursement income of Rs. 86,98,412/- but had

excluded the reimbursement income from the gross amount for deriving the taxable value under

section 67 of the Finance Act, 1994. It was also observed that the appellant had failed to get

himself registered under Business Support Service, though he was paying tax under the said

service. The appellant had also not filed ST-3 returns within the stipulated time. Therefore, a

show cause notice dated 12.6.2017, was issued to the appellant, invoking extended period inter

alia demanding service tax of Rs. 10,75,124/- along with interest. Penalty was proposed on the

appellant under sections 77 and 78 of the Finance Act, 1994. The notice further proposed

demand of late fees from the appellant in terms of Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994.

This notice was adjudicated vide the impugned OIO dated 26.2.2018, wherein the

adjudicating authority held as follows:

• that from the kind of services provided and from the definition of Business Support Service
(BSS), it is evident that the services provided fell within the ambit of BSS as defined under
section 65( 105)zzzq of the Finance Act, 1994;

• that the appellant had shown reimbursement income which was a consideration and hence the
appellant is required to discharge service tax as demanded in the show cause notice;

• that there is no agreement between Mis. AMW Motors Limited and the appellant; that the letter
dated 2.4.2013 is a one sided letter with no consent from the appellant and hence it cannot be
considered as an agreement in terms of section 10 of the Indian Contract Act, 1872; the appellant
has failed to give any documentary evidence to merit qualification as a 'pure agent';

The adjudicating authority further confirmed the demand along with interest and further imposed

penalty on the appellant under sections 77 and 78 of the Finance Act, 1994. He also imposed a

late fee of Rs. 8,200/- under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the

Finance Act, 1994.

0

0

4.
averments:

Feeling aggrieved, the appellant has filed this appeal raising the following

• that the term consideration was amended on 14.5.2015 based on which the demand has been
confirmed, pertaining to the period 2014-15;

11 that when the taxable value is available under section 67(1) of the Finance Act, 1994, mechanism
as prescribed in valuation rule cannot be applied;

o the appellant has merely acted on behalf of Mis. AMW Motors Private Limited and has received
the said amount incurred on behalf ofMis. AMW Motors as pure agent;

• that the entire payment of Rs. 86.98 lacs was made to third party at toll tax collection booth in
respect of movement of vehicles owned by MI/s. AMW Motors Limited,ff@@apeplace to
another; that the appellant was paying the toll tax on the basis of authoriz.j{@eii&ff MIs.
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AMW Motors Limited; that the act does not require that there should be explicit written contract
but merely there must be offer and acceptance; .,

• that road and toll charges collected are mentioned iii the negative list; that if the appellant is
required to discharge service tax on the toll charges, then the burden would fall on Mis. AMW
Motors, which would result in levy of service tax on toll charges through back door which is
otherwise in the negative list;

• that they would like to rely on the case of Intercontinental Consultants & Technocrats P Ltd
[20183) 1MI 357 SC);

• that the notice is barred by limitation;
• that penalty cannot be imposed when all the facts were within the knowledge ofthe department;
• that penalty under section 77 cannot be imposed as the dispute is relating to interpretation of law;

that there was no intention to evade payment ofduty.

5. Personal hearing in the case was held on 27.6.2018, wherein Shri Nitesh Jain, CA

appeared on behalf of the appellant and reiterated the grounds of appeal. He informed that one to

one correlation of toll tax and invoices are available and that he would be submitting CA

certified copy of the ledger soon. He reiterated that the judgment of Intercontinental is

applicable to their case. The appellant thereafter vide their letter dated 9.7.2018 submitted CA

certified reimbursement of income and expense ledger containing reimbursement income and

Road and toll tax expenses.

6. I have gone through the facts of the case, the grounds of appeal, and the oral

averments raised during the course of personal hearing. The primary. question to be decided is

whether the reimbursement income is a consideration which should be added to the gross

amount charged in terms of Section 67 of the Finance Act, 1994, on which service tax is to be

paid by the appellant or otherwise.

6.1 As is evident the impugned OIO dated 26.2.2018 was issued on the same date.

0 However, the appellant, in the appeal form has mentioned the date of communication as

27.4.2018. Therefore, the adjudicating authority was asked to inform the date of receipt of OIO

by the appellant. The adjudicating authority vide his letter dated 26.6.2018, stated that the

impugned OIO was dispatched by speed post on 27.2.2018 but as the appellant informed that he

had 'not received the OIO, it was handed over to the appellant on 27.4.2018. In view of the

foregoing, I find that the appellant has filed the appeal within the prescribed time in terms of

Section 85 of the Finance Act, 1994.

7. Before dwelling on to the question, I find that the appellant was engaged in

providing vehicle transportation. service wherein their service recipient MIs. AMW Motors

Limited, paid them on per vehicle basis; that when a vehicle moves on the road, it is liable to pay

various taxes like road taxes, entry taxes and toll charges for use of roads and highways. It is on

reimbursement of these taxes, charges, that the department is demanding service tax by treating it

as a consideration. The service tax is demanded for the FY 2014-15 in terms of proviso to Rule

5 of the Service Tax (Determination of Value) Rules, 2006 read v e Finance

Act, 1994.
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8. The term consideration, as amended in Section 67 of the Finance Act, 1994,

which finds a mention in the show cause notice in para 8 and in the findings portion of the •

impugned OIO in para 26, was substituted vide Finance Act, 2015 which was enacted on

14.5.2015. Therefore, it is not understood as to how this would be applicable in respect of a

demand relating to a prior period i.e. 2014-15. Even otherwise, this issue is no longer res

integra, having been first decided by the Hon'ble Delhi High Court in the case of Intercontinental

Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)]. wherein on the question of the

constitutional validity of Rule 5 of the Service Tax (Determination of Value) Rules, 2006 to the

extent it includes re-imbursement of expenses in the value of taxable services for the purposes of

levy of service tax, the Court held as follows:

18. Section 66 levies service tax at a particular rate on the value of taxable services. Section
67(1) makes the provisions of the section subject to the provisions of Chapter V, which includes.
Section 66. This is a clear mandate that the value of taxable services for charging service tax has
to be in consonance with Section 66 which levies a tax only on the taxable service and nothing
else. There is thus inbuilt mechanism to ensure that only the taxable service shall be evaluated ·
under the provisions of 67. Clause () of sub-section (1) of Section 67 provides that the value of
the taxable service shall be the gross amount charged by the service provider "for such service".
Reading Section 66 and Section 67(1)(i) together and harmoniously, it seems clear to us that in
the valuation of the taxable service, nothing more and nothing less than the consideration paid as
quid pro quo for the service can be brought to charge. Sub-section (4) of Section 67 which
enables the determination of the value of the taxable service "in such manner as may be
prescribed" is expressly made subject to the provisions of sub-section (I). The thread which runs
through Sections 66, 67 and Section 94, which empowers the Central Government to make rules
for carrying out the provisions of Chapter V of the Act is manifest, in the sense that only the
service actually provided by the service provider can be valued and assessed to service tax. We
are, therefore, undoubtedly of the opinion that Rule 5(1) of the Rules runs counter and is
repugnant to Sections 66 and 67 of the Act and to that extent it is ultra vires. It purports to
tax not what is due from the service provider under the charging Section, but it seeks to extract
something more from him by including in the valuation of the taxable service the other
expenditure and costs which are incurred by the service provider "in the course of providing
taxable service". What is brought to charge under the relevant Sections is only the consideration
for the taxable service. By including the expenditure and costs, Rule 5(1) goes far beyond the
charging provisions and cannot be upheld. It is no answer to say that under sub-section (4) of
Section 94 of the Act, every rule framed by the Central Government shall be laid before each
House of Parliament and that the House has the power to modify the rule. As pointed out by the
Supreme Court in Hukam Chand v. Union ofindia, AIR 1972 SC 2427 :-

"The fact that the rules framed under the Act have to be laid before each House of Parliament
would not confer validity on a rule if it is made not in conformity with Section 40 of the Act."

Thus Section 94(4) does not add any greater force to the Rules than what they ordinarily have as
species of subordinate legislation

0

0

The department feeling aggrieved by the aforesaid judgdment, filed an appeal before the Hon'ble

Supreme Court of India. The Supreme Court in the departmental appeal in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. [2018 (10) G.S.T.L. 401 (S.C.)], held as

follows:

29. In the present case, the aforesaid view gets strengthened from the manner in which the
Legislature itself acted. Realising that Section 67, dealing with valuation of taxable services, does
not include reimbursable expenses for providing such service, the Legislature amended by
Finance Act, 2015 with effect from May 14, 2015, whereby Clause (a) which deals with
'consideration' is suitably amended to include reimbursable expenditure or cost incurred by the
service provider and charged, in the course of providing or agreeing to provide a taxable service.
Thus, only with effect from May 14, 2015, by virtue of provisions of Section 67 itself, such
reimbursable ex enditure or cost would also form art of valuation of taxableser 'ces for
charging service tax. Though, it was not argued by the Learned Counsel for t l[4}jen 1at
S · 67 · d 1 · · ◊ , c.. R rect1on . IS a ec aratory prov1s1on, nor could it be argued so, as W ~id"e "~..~#.#?
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substantive change brought about with the amendment to Section 67 and, therefore, has to be
prospective in nature. On this aspect of the matter, we may usefully refer to the Constitution
Bench judgment in the case of Commissioner of Income Tax (Central)-I, New Delhi v. Vatika
Township Private Limited [(2015) 1 SCC 1] wherein it was observed as under:

"27. A legislation, be it a statutory Act or a statutory rule or a statutory notification,
may physically consists ofwords printed on papers. However, conceptually it is a great
deal more than an ordinary prose. There is a special peculiarity in the mode of verbal
communication by a legislation. A legislation is not just a series ofstatements, such as
onefinds in a work offiction/non-fiction or even in ajudgment ofa court oflaw. There is
a technique required to draft a legislation as well as to understand a legislation. Former
technique is known as legislative drafting and latter one is to be found in the various
principles of "interpretation ofstatutes". Vis-a-vis ordinary prose, a legislation differs in
its provenance, layout andfeatures as also in the implication as to its meaning that arise
bypresumptions as to the intent ofthe maker thereof

28. Ofthe various rules guiding how a legislation has to be interpreted, one established
rule is that unless a contrary intention appears, a legislation is presumed not to be
intended to have a retrospective operation. The idea behind the rule is that a current law
shouldgovern current activities. Lawpassed today cannot apply to the events ofthe past.
Ifwe do something today, we do it keeping in view the law oftoday and inforce and not
tomorrow's backward adjustment of it. Our belief in the nature of the law isfounded on
the bedrock that every human being is entitled to arrange his affairs by relying on the
existing law and should not find that his plans have been retrospectively upset. This
principle oflaw is known as lex prospicit non respicit : law looksforward not backward.
As was observed in Phillips v. Eyre [(1870) LR 6 OB 1],a retrospective legislation is
contrary to the generalprinciple that legislation by which the conduct ofmankind is to be
regulated when introducedfor the first time to deal withfuture acts ought not to change
the character ofpast transactions carried on upon thefaith ofthe then existing law.

29. The obvious basis of the principle against retrospectivity is the principle of
"fairness", which must be the basis of every legal rule as was observed in L'Office
Cherifien des Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. Thus, legislations
which modified accrued rights or which impose obligations or impose new duties or
attach a new disability have to be treated as prospective unless the legislative intent is
clearly to give the enactment a retrospective effect; unless the legislation isfor purpose
of supplying an obvious omission in a former legislation or to explain a former
legislation. We neednot note the cornucopia ofcase law available on the subject because
aforesaid legal position clearly emerges from the various decisions and this legal
position was conceded by the counselfor the parties. In any case, we shall refer tofew
judgments containing this dicta, a little later. "

30. As a result, we do not find any merit in any of those appeals which are accordingly
dismissed.,

Article 141 of the Constitution of India states that the law declared by the

[emphasis added]

Supreme Court shall be binding on all courts within the territory of India. As, it has been held by

the Hon'ble Supreme Court of India that reimbursable expenses cannot form a part of the

valuation of taxable services, the question of adding reimbursable expenditure to the gross

amount charged in terms of Section 67 of the Finance Act, 1994, for the period prior to

14.5.2015 simply does not arise more so since the present dispute is pertaining to the period

2014-15. Thus, the demand of Rs. 10,75,124/- confirmed by the adjudicating authority vide the

impugned OIO, is set aside. The demand of interest and the penalty under section 78 of the

Finance Act, 1994 is also accordingly, set aside.
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10. As far as penalty under section 77 of the Finance Act, 1994, imposed for failure to

amend registration and fine under Rule 7C of the Service Tax Rules, 1994 read with Section 70

of the Finance Act, 1994 for late filing of returns is concerned, the same are upheld.

11. 3141aai aarr f #t a{ 3r4ta a fqzrt 3qiaa at# fan star el
.11. The appeal filed by the appellant stands disposed of in above terms. aw3

(32mr 2ia)

31rzrG (3r9er)
3

Date :ll7.2018

Attested

.2%..
Superintendent (Appeal),
Central Tax,
Ahmeclabad.

By RPAD.

To,

M/s. Kamal Freight Private Limited,
Nr. Jetalpur Seva Sahakari Mandali;
HP Petrol Pump,
Jetalpur,
Dist. Ahmedabad- 382 426

Copy to:-

I . The ChiefCommissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Assistant Commissioner, Central Tax Division-IV, Ahmedabad South Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.
~uardFile.

6. P.A.
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